2
The Australian Financial Review, in a front page story on 9 March 1995 (the day following the decision), referred to the High Court decision as one that had "radically altered the balance of power within corporate Australia". In the same edition, a columnist stated that the decision "appears, at first glance, to have turned Australia into a greenmailer's paradise".
The High Court held that for an amendment to the corporate constitution which allows for the expropriation of shares to be valid, the amendment must be for a proper purpose and must not be oppressive. The court defined what a proper purpose is very narrowly to mean that the amendment to the constitution would only be valid if the purpose of the expropriation was to prevent harm or detriment to the company. It is not sufficient for the expropriation to advance the interests of the company (for example, for the company to receive taxation or administrative benefits). This was in the context of the price paid to those whose shares were expropriated being fair.
Many concerns were expressed after the High Court handed down its decision. The decision was seen by some as radically altering the balance of power in corporate law, elevating minority rights and giving minority shareholders additional power to engage in greenmailing. In particular, it was feared that the strict test laid down by the High Court would infect the other forms of compulsory acquisition, and corporate law more generally, impeding many types of corporate transactions. The decision led to the restructuring of one of the most significant corporate transactions underway at the time the High Court handed down its judgment -the demutualisation of the NRMA -which had at the time 1.8 million members and over $4 billion in assets.
The decision of the High Court reflected several core tensions in corporate law such as the balance between the powers given to majority and minority shareholders; the extent to which corporate transactions which benefit the company should be facilitated even where this involves the expropriation of the shares of some shareholders against their will but at a fair price; and the rights that should attach to shares and when these rights should be able to be defeated or taken away.
Sixteen years after the High Court's decision, we are in a position to evaluate the responses to Gambotto. As we document in this article, the responses were largely negative. However, what is unusual about this decision of the High Court is how widespread the responses were. They began with media commentary and then moved to a debate among corporate law commentators including academics. Courts also responded as they considered arguments in subsequent cases about whether the principles in Gambotto should be extended. Parliament responded by enacting new provisions in the corporations legislation facilitating the compulsory acquisition of shares.
The responses of the courts are important. In subsequent judgments, courts have, almost uniformly, refused to extend the principles in Gambotto to other situations with the result that the principles have largely been confined to the factual situation that was before the High Court in Gambotto. The potential for Gambotto to have wider application than the circumstances before the High Court is reflected in the fact that it has been considered in more than 50 subsequent judgments.
Parliament's response was to enact a new method of compulsory acquisition that means that if the circumstances in Gambotto occur again, majority shareholders have an alternative option for compulsory acquisition available to them. As we document in this article, the response of Parliament was influenced by the debate generated by the High Court's decision in Gambotto.
In summary, our research indicates how courts and Parliament respond to a High Court decision they do not like. The result is that what initially appeared to be a decision that had broad implications for corporate law and corporate transactions has been so restricted that its influence in other parts of the law is now very limited. At the same time, our research indicates the potential influence of decisions of the High Court. The decision generated considerable controversy and was followed by a range of important responses.
The structure of the article is as follows. First, the decision in Gambotto is discussed and the major elements of the High Court's decision are highlighted. Second, academic and practitioner commentary is then reviewed to determine the major areas of criticism. Third, we place the decision in Gambotto in the broader political context of the role of the High Court at the time of the decision. Fourth, subsequent judicial interpretation of the meaning and scope of Gambotto is examined to review the effect of Gambotto on corporate law and the other methods of compulsory acquisition. Finally, the legislative response is discussed.
II THE DECISION IN GAMBOTTO
This section provides an outline of the decisions of the Supreme Court of New South Wales and the High Court in Gambotto.
A The Facts
The Gambotto litigation concerned the majority's attempt to obtain 100% ownership in WCP Limited ("WCP"). The majority shareholders, wholly owned subsidiaries of Industrial Equity Ltd (collectively referred to as "IEL"), held approximately 99.7% of the issued share capital of WCP. The appellants, Giancarlo Gambotto and Eliandri Sandri, held approximately 0.094% of the issued share capital.
IEL desired to obtain 100% control of WCP to enable it to obtain significant taxation and administrative benefits, including income tax savings in excess of $4 million and accounting fee savings of approximately $3,000 per year. IEL was not able to acquire the appellants' shares under alternative compulsory acquisition mechanisms. 3 IEL therefore sought to insert a provision into the company's constitution enabling any member who held 90% or more of the issued shares to compulsorily acquire, before 30 June 1992, all the issued shares in WCP at a price of $1.80 per share. WCP sent a notice to its shareholders that a meeting was to be held on 11 May 1992 to consider an amendment to this effect. An expert had valued the shares at $1.365 per share, which the appellants conceded was a fair valuation.
The appellants did not want to sell their shares, and instituted proceedings prior to the meeting, seeking to prevent the resolution being passed. The meeting subsequently took place, although WCP undertook not to acquire any shares under the new article until the conclusion of the court proceedings. The amendment was passed at the meeting and IEL did not vote its shares at the meeting.
B The Decision at First Instance
In the Supreme Court of New South Wales, McLelland J noted that although s 176(1) of the Corporations Law gave broad scope to a company to amend its constitution, the exercise of that power was constrained by equitable principles. 4 He held that:
The immediate purpose and effect of the amendment was to permit the shares of the minority shareholders to be expropriated by the majority shareholders. In my opinion such an amendment amounts to unjust oppression of those minority shareholders who object.
5
His Honour noted that if it was permissible to allow expropriations of minority shareholders by majority shareholders holding 75% of the shares (the minimum percentage needed to amend the corporate constitution), the procedures for compulsory acquisition set out in the Corporations Law such as ss 414 and 701 would be unnecessary.
6

C New South Wales Court of Appeal Decision
The New South Wales Court of Appeal unanimously overturned McLelland J's decision. 7 The leading judgment was delivered by Meagher JA. 8 His Honour noted that the ability of a company to alter its constitution was wide, but subject to equitable limitations.
His Honour stated that McLelland J's view was only consistent with the notion that an expropriation of shares is a malum in se. 9 As the Corporations Law contained provisions expressly permitting expropriation, an expropriation was not contrary to legislative policy, and those provisions did not constitute an exclusive code governing expropriation. 10 Meagher JA held that considerable benefits would accrue from the expropriation and it had not been asserted that the amount to be paid for the shares was inadequate. Accordingly, there was no reason for the court to intervene.
11
Priestly JA, agreeing with the orders proposed by Meagher JA, noted that a person, upon becoming a member of a company, agrees to be bound by duly passed resolutions of the 5 company, and so an expropriation effected by means of an amendment to the company's constitution "is, in a real sense, not a divestment against the shareholder's will".
12
The Court of Appeal's decision thus appeared to stand for the proposition that as long as adequate compensation was provided, the majority is able to expropriate the minority's shares.
13
D High Court Decision: The Majority
The High Court overturned the Court of Appeal decision, holding that the amendment was invalid as it was not made for a proper purpose.
14 The majority (consisting of Mason CJ, Brennan, Deane and Dawson JJ) commenced their analysis by framing the fundamental question as "whether, and if so in what circumstances, the taking of a power by majority shareholders by amendment to the articles to acquire compulsorily the shares of the minority shareholders will be held invalid on the basis that it is oppressive".
15
In the much cited judgment Allen v Gold Reefs of West Africa Ltd, 16 Lindley MR had stated that the power to amend the corporate constitution by special resolution "must be exercised, not only in the manner required by law, but also bona fide for the benefit of the company as a whole, and it must not be exceeded".
Following Peters' American Delicacy Co Ltd v Heath,
17 the majority of the High Court in Gambotto rejected the "bona fide for the benefit of the company as a whole" test laid down by Lindley MR in Allen as inappropriate in the context of competing rights and interests of shareholders. 18 The court drew a distinction between two different types of constitutional alterations. For alterations not involving "expropriation of shares or of valuable proprietary rights attaching to shares" it is sufficient if the special resolution is passed regularly, is not ultra vires, not beyond any purpose contemplated by the constitution nor oppressive.
19
With respect to alterations that do involve expropriation of shares, or valuable proprietary rights attached to shares, different considerations apply. The majority laid down a twopronged test, holding that amendments to the constitution permitting expropriation are only permissible if: • the power is exercisable for a proper purpose; and • its exercise will not operate oppressively in relation to minority shareholders.
6
The first limb of this test, the proper purpose requirement, meant that expropriation was only justified "where it is reasonably apprehended that the continued shareholding of the minority is detrimental to the company, its undertaking or the conduct of its affairs … and expropriation is a reasonable means of eliminating or mitigating that detriment".
21
The majority considered that it would not be sufficient justification that an expropriation would advance the interests of the company, or secure some commercial advantage. 22 An expropriation will only be for a valid purpose if it secures the company from detriment or harm. The majority gave two examples of a proper purpose: where a shareholder is competing with the company, or if it is necessary to ensure that the company can comply with a regulatory regime, such as shareholder residency requirements. 23 The second limb of the test, the requirement that the expropriation must be fair and not oppressive, was held to include procedural and substantive aspects. The process by which the expropriation is undertaken must be fair, requiring the majority to disclose all relevant information and have the shares valued by an independent expert. Substantive fairness is concerned with the price to be paid for the shares. The majority noted that market value may not be a sufficient indicator of the fair value of the shares, but that all relevant factors should be taken into account, including, in addition to market value, the assets of the company, dividends, and the nature of the company and its likely future.
24
Fairness was not challenged by the appellants but it could not be established that the expropriation was for a proper purpose. Notably, the majority also held that the onus should be upon the party intending to expropriate to prove that the power is validly exercised.
E High Court Decision: McHugh J
McHugh J held that a company may alter its constitution to enable a shareholder to acquire the shares of another "only when the acquisition is necessary to protect or promote the interests of the company and when the alteration will not be oppressive to those shareholders". 25 This is supported by the fact that shares are private property and a general statutory power such as s 176 of the Corporations Law permitting a company to amend its constitution should not be construed so as to enable such rights to be taken away.
26
His Honour rejected the distinction between the avoidance of a detriment and the securing of a benefit as in both cases it can be said that the expropriation is commercially necessary to protect the company's assets. His Honour instead distinguished between benefits which are external to the company and those which are internal. 27 McHugh J 7 held there are two elements relevant to the question of oppression, fair dealing and fair price, mirroring the majority's procedural and substantive fairness requirements.
28
On the facts, McHugh J held that the purpose of amending the constitution of WCP was to enable an expropriation of shares that would promote the interests of the company and this was a legitimate business objective. However, IEL had not established that the expropriation was not oppressive. The onus is on the would-be expropriator to establish the fairness of the expropriation, and the majority shareholder and the company made almost no attempt to properly disclose all relevant information.
F Key Aspects of the Decision Some important aspects of the majority decision in Gambotto can be noted. Other aspects will be discussed in detail below. First, by defining what is a proper purpose narrowly, the test laid down by the High Court is therefore a stringent test for would-be expropriators to satisfy, 29 and is an objective test, which does not limit the inquiry to the subjective good faith of the majority. 30 It is likely that the court deliberately framed the test this way to make it unattractive for majority shareholders to seek to avoid the protections contained in the statutory expropriation mechanisms. The "proper purpose" test laid down by the High Court has no equivalent in the statutory mechanisms for expropriation. 31 Second, the majority placed an important emphasis on the concept of shares as property, with the holder having proprietary rights in that property:
we do not consider that, in the case of an alteration to the articles authorising the expropriation of shares, it is a sufficient justification of an expropriation that the expropriation, being fair, will advance the interests of the company as a legal and commercial entity. … This approach does not attach sufficient weight to the proprietary nature of a share. 32 Third, the principles in Gambotto apply only to amendments to the constitution and do not apply to the constitution upon incorporation. Later judgments have confirmed that expropriatory provisions are valid if they are present from incorporation. 
III MEDIA, ACADEMIC AND PRACTITIONER RESPONSES TO GAMBOTTO
Unusually for a High Court decision, Gambotto generated widespread media attention, most of it hostile. Legal practitioners were generally critical of the decision, seeing it as an obstacle to corporate reorganisations and other transactions. Academics were divided, with some seeing the decision as a welcome one, but most were opposed.
A General Assessments and Media Commentary
Gambotto evoked passionate responses from media commentators and the legal community. Chulov believed that Gambotto was "the most radical power-swing in the history of corporate Australia", which "chilled corporate Australia and catapaulted the rights of the small investor to the forefront of decision making". 34 The decision was widely seen as a significant victory for minority shareholders, 35 as the High Court "dramatically turned the tide of power in favour of minority shareholders". 36 Gambotto "ushered in a new era of minority shareholder protections" 37 and was said to elevate the rights of minority shareholders above those of majorities. 38 Some saw this as a welcome reversal of the traditional approach which favoured the majority 39 and gave priority to market efficiency over shareholder protection. 40 The Court of Appeal decision 41 had been seen by some as shifting the balance too far in favour of the majority. 42 An editorial in the Australian Financial Review stated that the "spirit of Giancarlo Gambotto's historic victory deserves to remain part of Australian company law". 43 Overwhelmingly, however, the response to Gambotto was negative. 44 The day after the decision was handed down, the Australian Financial Review published an article which argued that the decision would "turn Australia into a greenmailer's paradise". 45 Fridman argued that Gambotto potentially created an environment where minority dictatorship 9 may prevail, 46 and Kevans agreed that greenmailing would be a significant problem arising from Gambotto as it placed shareholders in a "supreme position". 47 Other commentators believed that Gambotto represented a failure to strike an appropriate balance between majority and minority shareholders. 48 Fridman criticised the "seriously flawed" logic of the High Court, in particular by failing to provide a definitive statement as to the balance between majority and minority shareholders. 49 Wishart criticised the High Court for wasting an important opportunity to lay down appropriate guidance for corporate law management. 50 There was also widespread uncertainty as to its implications, with most seeing the decision as having far-reaching effects on corporate law. 51 It was reported that legal advisors began to quickly consider its potential implications. 52 Chulov and Potts asserted that Gambotto "prohibits large corporations from scooping up small investors' shares in subsidiary companies against their will". 53 Others said that "Gambotto basically stops companies compulsorily acquiring minority holders unless its rules specifically confer that right." 54 The consensus of the business community was that the decision "might impede valueadding corporate restructures and empower greenmailers", although others doubted that Gambotto would have such widespread ramifications. 55 Bartholomeusz stated that Gambotto was being interpreted such that: unless the company's business was threatened by their behaviour or expropriation was required for compliance with a regulatory regime, it is almost impossible to expropriate a minority's interest. 56 In assessments of Gambotto, one of the aspects that appeared to exacerbate criticisms the most was the particular facts of the case. The proposed acquisition price was a 31.9% premium to the value of $1.365 per share which had been determined by an independent expert. Priestly JA had stated that it was "undisputedly the case" that this represented fair 10 compensation. 57 Further, significant tax savings would have accrued to the company.
58
Given these facts, many commentators appeared to accept that this was not a case where expropriation should have been refused. If compulsory acquisition was not permissible under these circumstances, when would it be permissible? The decision fuelled concerns that Gambotto would have broader application in company law.
59
B The Demutualisation of NRMA Gambotto was to prove very significant for the demutualisation of the NRMA group of companies and its legal advisors. The NRMA group consisted of a number of companies operating under the collective name of NRMA (previously the National Roads and Motorists Association). The group was based in New South Wales and had operated since 1920, providing insurance and financial services to its members. By 1994 the group had over 1,800,000 members, with assets of over $4 billion under its management.
60
In 1992 the NRMA group decided to "demutualise" into a listed profit making company that would pay dividends to shareholders. The demutualisation was initially proposed to be undertaken by means of amending the relevant companies' articles of association, which the NRMA's legal counsel had advised was a valid means of effecting the demutualisation.
The proposal was to incorporate a new company limited by shares to become a member of the relevant NRMA companies (Association and Insurance). General meetings of those companies would be held to pass resolutions with the effect that all members of Association and Insurance other than the new company would cease to be members, and would at their election either become shareholders in the new holding company or receive a cash payment. The new company would be listed on the Australian Stock Exchange. As a result, the NRMA companies would become wholly-owned subsidiaries of the new company, which would be a listed holding company.
61
While this proposal was being implemented, Gambotto was handed down. The decision was widely seen as preventing the demutualisation from proceeding as initially proposed. 62 the Gambotto decision rules out any possibility of effecting a demutualisation by means of an alteration to the Articles". 63 Entirely as a consequence of Gambotto, therefore, the original approach was abandoned, and the demutualisation proceeded by way of a scheme of arrangement. 64 NRMA then sued its legal advisers in negligence for failing to anticipate the potential effect of the Gambotto decision on the demutualisation, seeking recovery of its wasted costs and expenses. 65 NRMA won at first instance and was awarded approximately $32 million.
66
However, the judgment was overturned on appeal. 67 The reorganisation eventually proceeded by means of a scheme of arrangement, which was approved in 2000. 68 The NSW Court of Appeal decision in Heydon v NRMA Ltd subjected the decision in Gambotto to intense scrutiny. The two critical questions in that case were, first, whether the NRMA's demutualisation proposal constituted an expropriation of members' rights, and whether the Gambotto principles were applicable. Second, whether the decision in Gambotto was consistent with previous judicial authority or whether it was a departure from previous law. These issues are discussed below.
Gambotto therefore had an immediate effect on the approach adopted by legal practitioners, including significantly altering a large corporate reconstruction, as well as forcing the reconsideration of other corporate actions.
C Gambotto as a Radical Change in Company Law
Many commentators saw Gambotto as representing a radical change from previous decisions. Whincop described the decision in Gambotto as "judicial legislation that ignores precedent". 69 In an article in the Australian Financial Review, Chris Merritt wrote that the ruling "has radically altered the balance of power within corporate Australia". 70 Whincop and Keyes stated that the High Court "changed the substantive law in this area". 71 Kevans saw the decision, and the fairness test in particular, as remarkable because it represented an interventionist approach which differed markedly from the previous tradition of non-interference. 72 Boros noted that the decision was a departure from the 12 essentially subjective test of the English authorities and diverged from those authorities by placing the onus on those effecting the expropriation to show its validity.
73
This question was one of the crucial issues in Heydon v NRMA Ltd, in which all three judges held that Gambotto was a departure from the previous law. Malcolm A-JA stated that Gambotto "substantially altered the settled law", 74 and Ormiston A-JA held that Gambotto "went far beyond anything which could fairly have been forecast by considering existing authority and the relevant text writers".
75 Malcolm A-JA stated that Gambotto substantially altered the settled law by stipulating a very narrow range of permitted purposes for expropriation; reversing the onus of proof; drawing a sharp distinction between expropriatory constitutional provisions introduced when a company is incorporated and after it is incorporated; and introducing new fairness requirements. 76 Two other commentators saw the decision as consistent with previous cases. Mitchell said that Gambotto largely reinstated the British authorities on expropriation of minority shares. 77 Her view of the older cases was that in the absence of a specific statutory power, it was not permissible for the majority to alter the constitution in order to acquire the shares of a minority shareholder. 78 Responding to the claims of Chris Merritt (noted above), Spender argued that the ratio of Gambotto was in fact "narrow and moderate" and consistent with previous authority.
79
Evaluating the consistency of Gambotto with previous authority is complicated by the inconsistencies in those earlier cases, including the fact that the High Court in Peters had rejected the "bona fide in the benefit of the company as a whole" test, but laid down no definitive test in its place. 80 It can be argued that there was no authoritative test prior to Gambotto.
The High Court's reversal of the traditional onus of proof 81 represents a clear departure from the previous position. However, some aspects of the Gambotto judgment are consistent with previous authority. Many decisions stood for the proposition that the voting power of majority shareholders was to be exercised subject to equitable principles 13 of fraud on a power. 82 Gambotto is an example of such limitations. 83 Fraud on the minority was a well-established principle of company law and would have been applicable to the Gambotto situation. 84 The former cases had shown hostility to constitutional amendments introducing expropriation provisions, 85 but although they were generally invalid, they were not necessarily so. 86 Where an expropriation merely amounted to the aggrandisement of the majority at the expense of the minority, the amendment would be impermissible. 87 However, where there was a valid reason for the expropriation, and it was accompanied by fair compensation, then the amendment would likely be acceptable. A valid reason included protecting the company from detriment, 88 removing a competing shareholder 89 or a shareholder who was acting in a manner which was damaging to the company's interests.
90
These cases made it clear that the mere wish of the majority was not sufficient to justify an expropriation. There had to be a valid reason. 91 This is similar to a proper purpose requirement, 92 although the precise scope of what constituted a proper purpose was not clear. The no oppression requirement has some similarity with the cases which had placed importance on oppression or unfairness as an element of the test for determining the validity of alterations to the articles.
93
Gambotto thus picks up a number of threads scattered throughout the previous decisions. However, Gambotto laid down a test which goes beyond those cases, and reversed the onus of proof. Gambotto differs from prior authority not by the fact that it places obstacles in the way of would-be expropriators, but in the restrictive nature of the test that it laid down.
D Differing Interpretations of Gambotto and its Broader Implications
This section considers where Gambotto fits within broader trends in corporate law and the philosophical approach of the courts, together with its implications more generally for corporate law. As with most aspects of the decision, opinion is divided.
Many commentators saw Gambotto as representing a definite shift in the High Court's basic policy regarding minority shareholders and compulsory acquisition. 94 Writing shortly after the decision, it was said that "the High Court has placed new emphasis on the rights of minority shareholders and has carved out an important role for itself as a custodian of those rights". 95 Renard questioned whether the court's "basic philosophical approach to compulsory acquisition may diverge from that previously taken by Australian and English courts". 96 Chin stated that Gambotto represented "a considerable shift in philosophy with a new balance struck in the favour of the minority shareholder". 97 One writer went so far as to say that "the High Court was prepared to countenance an expropriation of shares in the narrowest of circumstances, the rights of shareholders being prima facie absolute". 98 Fridman stated that the essence of the majority's decision in Gambotto was the focus on property rights as pivotal, and that this leads to a conclusion that compulsory acquisitions are in principle impermissible. 99 Ormiston A-JA expressed a similar view in Heydon v NRMA Ltd. 100 Spender saw the decision as placing a primary emphasis upon the right of minority shareholders to hold their shares, with shareholders having a legitimate expectation to hold their shares until they wish to sell or the company is wound up. 101 Hughes wrote that the law has traditionally proceeded on the basis of economic justifications, effectively ignoring the proprietary nature of the minority shareholder's interest, and that Gambotto represents a departure from this trend. 102 This perceived change in the attitude of the courts potentially had far reaching effects, with a number of commentators expressing concern that the Gambotto principles may "infect" other areas of law. 103 Whincop and Keyes noted that the rule only applied to alterations to the constitution which conferred expropriation power, but said that it was not difficult to envisage the principles spreading more broadly to other situations. 104 Robson predicted that "a superior court will eventually apply Gambotto to all methods of expropriating the minority in a takeover". 105 Mitchell opined that the decision would have serious implications for other areas such as takeovers and reconstructions. 106 Bird suggested that Gambotto put in doubt expropriation by the non-orthodox expropriation schemes. 107 Renard and Santamaria believed that the High Court in Gambotto gave "a strong hint" that greater disclosure would be required for compulsory acquisitions under s 414. 108 Other commentators saw the High Court's decision as having a narrower reach in seeking to protect minority shareholders by preventing majority shareholders from circumventing the statutory safeguards. One writer noted that Gambotto was solely concerned with expropriations effected by an amendment to the constitution. 109 Digby stated that it was clear "that the High Court was motivated by a concern that if the Court permitted a Gambotto style "expropriation" it would render superfluous the various statutory methods of compulsory acquisition". 110 Renard wrote that the High Court "justified the tough stance it took on the validity of an expropriation article because the Corporations Law provides express procedures in ss 414 and 701 for compulsory acquisition". 111 Contrary to Ormiston A-JA's view noted above, McPherson A-JA in Heydon v NRMA Ltd stated that "[i]t is essential to bear in mind that it is not the fact of expropriation that constitutes oppression. It is the action of amending the articles that was singled out by the High Court in Gambotto as impermissible".
112
Other commentators saw Gambotto as consistent with trends in corporate law. 113 MacIntosh traced several developments in corporate law, arguing that these evidence a revitalisation of the rule in Allen's case, which has led to greater protections for minorities against discriminatory treatment, together with a winding back of the traditional deference paid to the majority. 114 Boros argued in a similar vein that Gambotto follows recent trends towards "a more sympathetic hearing of minority shareholder complaints".
115
In contrast, Kent and Vary argued that developments up to 1991 relating to compulsory acquisition led to the conclusion that parliament and the courts exhibited a tendency to privilege the interests of commercial efficiency over the rights of minority shareholders.
116
Outside the corporate law context, Paul Finn argued that Gambotto fits within a broader trend of regulating the exercise of power. Gambotto is an example of the common law controlling the exercise of power in situations where the power has been exercised in a manner that is disproportionate or unfair, 117 and is consistent with the approaches in other cases. 118 In a series of articles Whincop saw a number of trends reflected in Gambotto. The decision was seen as following a broader trend of the increasing "publicisation" of private corporate law, where "the black box of corporate discretions and procedures is increasingly being opened to judicial review". 119 The High Court effectively elevated a company's articles into something resembling "the constitution of a polity", 120 such that public institutions define the scope of legitimate corporate behaviour.
121 Pentony expressed a similar view, arguing that Gambotto "displays a willingness on the part of the court to play a more interventionist role in a corporation's affairs".
122
Various commentators have considered the philosophy embodied in the majority's decision. Whincop declared that the decision was not conservative as the High Court set forth new law on the subject. 123 Spender saw the normative approach of Gambotto as an "associative model", where the corporation is conceived as "more connected and based on responsibility". She also argued that much of the commentary on Gambotto criticised the decision from a liberal-utilitarian paradigm. 124 Bird considered that Gambotto's majority judges' conception of property resembled John Locke's labour theory of property, while McHugh J favoured a utilitarian account of 115 123 Whincop, above n 120 at 139. 124 Spender, above n 44 at 126.
property. 125 One of the most strident critics of the decision was Saul Fridman, who saw the decision as strongly asserting property rights, and establishing a "property rule", one which privileges the concept of property and a property owner's right to hold that property.
126 DeMott agreed that Gambotto applies a property rule: "each shareholder has an absolute veto over the sale of his shares, unless the majority establishes his continuing ownership itself to be detrimental". 127 Mitchell argued that the crucial factor in Gambotto was not the assertion of the proprietary nature of shares. 128 The High Court was instead concerned to ensure fairness between the parties, based on an "individualist" jurisprudential approach 129 which highlights the significance and rights of the individual, 130 and follows the High Court's approach in cases such as Mabo 131 and Theophanous. 132 That is, there must be some justifiable purpose for an expropriation above the mere wish of the majority.
133
These different views of commentators indicate the difficulty of identifying the philosophy underpinning the decision in Gambotto.
E Criticisms of the Test
We noted above that the High Court rejected the "bona fide in the interests of the company" test when there are competing interests of shareholders. In its place the High Court laid down the two-pronged proper purpose and no oppression test.
Given the inadequacies of the former position, the High Court's rejection of the bona fide test was welcomed by commentators. Fridman applauded the High Court's rejection of the Allen test. 134 Chin stated that the bona fide test was more applicable to directors who owe fiduciary duties to the company, 135 and Prentice said that " [t] here is much to commend the approach: the problem is what to put in its place". 136 However, the test that the High Court did put in its place was widely criticised by commentators. Whincop saw the Gambotto test as the reintroduction of the discredited tests applied in earlier English judgments, which imposed a positive requirement that the 125 Bird, above n 107 at 147. 126 alteration be in good faith and in the interests of the company as assessed by the court, and which had been rejected in the Shuttleworth and Peters cases. 137 One commentator argued that the benefit of the company as a whole test should be applied with greater vigour, and rather than giving primacy to shareholder interests, courts should consider a broader range of stakeholders. 138 Cilliers and Luiz criticised Gambotto for distinguishing between expropriatory and non-expropriatory alterations, which amounts to "reverse reasoning". 139 Prentice agreed that the distinction "is unsatisfactory and very difficult to apply". 140 Fridman argued that the distinction between transactions which secure a benefit and those which avoid a detriment is meaningless as both ultimately amount to the same thing. 141 Arvanitis stated that the distinction is artificial, 142 and Kevans argued that the distinction was "logically tenuous at best", preferring instead McHugh J's test. 143 Prentice proposed, in place of the majority's test, that a constitutional alteration which beneficially affects the entitlements of some shareholders and prejudices the entitlements of others should only be valid "if there are commercial reasons justifying the alteration". 144 Overwhelmingly, the commentators saw the proper purpose requirement as the most troubling element of the decision. Cilliers and Luiz argued that the proper purpose requirement is unhelpful, perpetuating the same error as the English cases after Allen, and should be rejected in favour of a single fairness requirement. 145 Robson argued that the proper purpose test "has no relevance at all" and the courts should confine themselves to considering fairness.
146
Evaluations by commentators of the tests in Gambotto were not all negative. Chin argued that the proper purpose test was preferable to the bona fide test and should be adopted in New Zealand. 147 Chan and Law argued that the fairness requirement laid down by Gambotto was appropriate, 148 to be "an undoubted improvement on the position in England" which placed the burden on the objectors.
149
F The Conception of Shares as Property One of the most controversial aspects of the High Court's decision in Gambotto was the court's conception of shares. The majority said that a share "is more than a "capitalized dividend stream": it is a form of investment that confers proprietary rights on the investor". 150 This reflects the belief that shares are items of property which have intrinsic value in addition to their monetary value, and challenges the view that a share is merely a defeasible interest. 151 As a consequence, shares cannot be expropriated in the absence of specific legislative power to do so. 152 This was widely seen as a critical aspect of the decision whereby minority shareholders' rights were strengthened and expropriations were prima facie unacceptable. 153 Renard suggested that Gambotto represented a fundamental change in the courts' attitude towards shareholding and compulsory acquisition in general. 154 The consequence would be that the Gambotto principles would encroach upon other areas of corporate law, including methods of expropriation.
Many commentators rejected the High Court's view of the nature of a share and argued instead that shares should be seen as defeasible property. Kevans argued that the property conception of a share was not acceptable for public companies where shareholders are usually passive investors with no expectations of participation other than receiving a return. 155 Walton argued that entitlements attaching to shares are defeasible, rights attaching to shares are conditional, and so shares are property in name only.
156
Elliot argued that there is no basis to view minority interests as sacrosanct; an expropriation should be fair if an independently determined fair price is paid, 157 which is the position now adopted in Part 6A.2 of the Corporations Act. 158 Bird discussed this question in detail, arguing that the power to alter the constitution makes certain share rights defeasible. Numerous provisions of the corporations legislation restrict or override property principles in relation to shares, and so as the core elements of property, namely indefeasibility, exclusivity and voluntary transfer rights, do not exist or are subject to restriction or destruction, with the result that it is difficult to argue that shares are property.
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Fridman argued that a share is a chose in action and thus should be seen as analogous to a contract. The right to specific performance of a contract is generally restricted to cases where the property involved is unique. As shares represent nothing more than an investment which can readily be replaced, shareholders should not be able to resist the expropriation of shares. 160 Prentice characterised this capitalised dividend stream conception of a share as "not widely recognised in company law but it is one that has a place albeit solely through legislative reform". 161 Other commentators defended the High Court's reasoning. Hughes argued that a share confers valuable property rights. 162 Arvanitis argued that the Court of Appeal judgment did not give sufficient weight to the proprietary nature of a share, and that only in extreme circumstances should shares be permitted to be taken away. 163 Chin argued that shares are property, and as a consequence the power of expropriation is extraordinary as it involves the compulsorily taking away of property. 164 McConvill argued that the fact that the assets of the company are separate from those of the shareholder does not preclude shares being characterised as property, for the proprietary rights attach to the shares themselves. Shares carry the traditional indicia of ownership, being the right to use, exclude and alienate in relation to the shares, and shareholders are the ultimate owners of the company, even if they do not exercise day-today control over the affairs of the company. 165 There is thus no reason to doubt the long held doctrine that shares are: a species of intangible movable property which comprise a collection of rights and obligations relating to an interest in a company of an economic and proprietary character, but not constituting a debt. 166 Spender, in a detailed analysis responding to the claims of Bird, Whincop and others, analysed the characteristics of shares, 167 concluding that "shares overwhelmingly have the character of property" and that defeasible interests may still be property interests. 168 The proper characterisation of a share is as a chose in action, and the contractual and proprietary aspects of a share cannot be separated. According to Spender, proprietary rights are essential to the nature of a share and property should only be taken where there is a public benefit involved, but this was not the case in Gambotto.
It is evident from this review that Gambotto elicited vigorous and divergent responses with respect to the High Court's interpretation of shares as a form of property. The court "shifted its institutional focus away from simply resolving legal disputes to making policy that addressed some of the country's most controversial issues". 170 An emphasis on individual justice underpinned the court's approach to deciding these issues. The controversial issues included aboriginal land rights, 171 the right of a defendant in criminal proceedings to legal counsel, 172 and an interpretation of the Australian constitution that implied into the constitution certain fundamental rights and freedoms such as an implied freedom of political speech.
IV GAMBOTTO AND THE ROLE OF THE HIGH COURT
One way of interpreting
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This transformation in the role of the High Court involved several aspects. 174 First, there was less emphasis on certainty and more emphasis on fairness and individual justice. Second, litigation before the High Court was viewed not primarily as a process for resolving private disputes but as both a legal and political enterprise. Third, the judges clearly saw themselves as making the law rather than interpreting it. It was a political conception of the judicial role and, as a result, the High Court would occupy "a more visible, powerful, and therefore controversial place in the political system". 175 Fourth, there was greater acceptance by the judges that their decision-making may require them to draw from community values. Fifth, the court saw itself as less constrained by legal precedent. Sixth, the court saw itself as an active agent for change within the broader political system. Litigation before the court was "conceived as a legal and political enterprise where broad social policy may be established." 176 The decision of the High Court in Gambotto is not referred to by Pierce in his book. The focus of the book is on constitutional decisions of the Mason court. However, when we interpret Gambotto, it is desirable to understand the approach of the High Court to other cases it decided in the previous 10 years. The emphasis on fairness and individual rights that underpinned the court's constitutional decisions resonates strongly with the decision in Gambotto. The court defined very narrowly the purposes for which a company could amend its constitution to expropriate the shares of a minority shareholder, even when the 22 price for the shares was fair. It was not sufficient justification according to the court for the expropriation to advance the commercial interests of the company. The court therefore enhanced the rights of minority shareholders. At the same time, the language of the court is rights focussed. For example, McHugh J states:
…to require shareholders to sell their shares against their will is an infringement of their rights as autonomous beings to make their own decisions and to carry out their own actions. In a society and under a legal system that is predicated on its members being free and equal agents any interference with the autonomy of any individual needs to be justified if it is not to be regarded as oppressive.
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Given that, according to Pierce, a theme of the High Court under Mason CJ was its emphasis on fairness and individual justice, it is also important to note the underpinning theme of fairness in Gambotto. We have already observed how the test adopted by the majority judges required that an amendment of the constitution allowing the majority shareholders to expropriate the shares of the minority must be for a proper purpose and must also be fair -with fairness in this context requiring disclosure by the majority shareholders of all relevant information, valuation of the shares by an independent expert, and a fair price to be paid for the shares to be expropriated.
Other aspects of the transformation of the High Court under Mason CJ identified by Pierce can also be seen in Gambotto. For example, many commentators and other courts saw Gambotto as a radical change in the law. 178 In this sense, the decision fits with the themes of the court seeing itself as less bound by legal precedent, as an agent of change, and making the law rather than interpreting it.
Another matter can be mentioned. It is the type of legal reasoning adopted by the Mason court in constitutional law matters and how this reasoning relates to that of the court in Gambotto. Pierce observes that under Mason CJ, the High Court heard more constitutional law matters and these constitutional matters were individual, rightsoriented disputes. 179 The constitutional disputes heard by the court "dealt more with individuals' interactions with government….than disputes between the state and national governments". 180 Gambotto involved the validity of a provision in the constitution of WCP Ltd and the court balanced the interests of not only the minority and majority shareholders but also the commercial interests of the company. The type of legal reasoning adopted by the Mason court in the cases interpreting the Australian constitution can be seen to some extent in Gambotto. One aspect of the legal reasoning of the Mason court was implying rights into the Australian constitution. In Gambotto, the court considered the validity of a new provision of the company's constitution that empowered any shareholder who was entitled to 90% or more of the issued shares of the company to acquire all the remaining shares in the company at the price of $1.80 per share. The court introduced significant restrictions on the power to insert such an amendment into a company's constitution: the purpose for which such an amendment could be introduced was defined narrowly; majority shareholders need to disclose all relevant information 23 leading up to the amendment of the constitution; the shares should be valued by an independent expert; the price for the shares must be fair; and the onus lies on those supporting the amendment to show that the power is validly exercised. The court can therefore be seen to imply into the company's constitution certain rights for minority shareholders.
A further aspect of the legal reasoning of the Mason court in constitutional matters was a departure from the orthodox preference for Australian and British legal precedent and a willingness to consider precedent from Anglo-American countries. 181 In Gambotto, the court referred to English precedent regarding when the constitution of a company could be amended to introduce a provision that would allow the majority to expropriate the shares of the minority. The court held, as have seen, that it is not sufficient justification that the expropriation would advance the commercial interests of the company. The court stated that this "approach does not attach sufficient weight to the proprietary nature of a share and, to the extent that English authority might appear to support such an approach, we do not agree with it."
182 The court therefore referred to English authority but in the context of not following it. However, the court did refer approvingly to Canadian and US authorities when holding that the majority shareholders must disclose all relevant information leading up to the amendment and the price to be paid for the shares must be fair. 183 We therefore see how themes that underpin other decisions of the Mason court also underpin the decision in Gambotto. In his book, Pierce documents how the High Court subsequently retreated from the judicial activism of the Mason court. 184 This also resonates with the reaction of other courts to Gambotto. As we document in the following section, subsequent judgments largely limited Gambotto to its facts.
V COURTS' RESPONSES TO GAMBOTTO
Given the potential breadth of the principles articulated by the High Court in Gambotto, some plaintiffs have sought to argue the extension of the principles to various types of corporate transactions and to structures and entities other than companies, such as unit trusts. For example, the principles were argued to have application in the context of the Commonwealth and Northern Territory Governments' implementation of policies regarding the Alice Springs aboriginal town camps.
This section reviews the responses to, and interpretations of, Gambotto in subsequent judicial decisions. Overall, the cases limit and restrict its reach. There are a small number of cases applying Gambotto. The vast majority of cases have limited Gambotto, holding that it does not apply outside its narrow facts.
A Judgments Applying Gambotto
The authors' research has revealed no case that has extended the principles in Gambotto other than a decision that the principles apply to a body corporate formed under the Strata Schemes Management Act 1996 (NSW). 186 There are several judgments that have applied Gambotto.
Gambotto was applied in Gray Eisdell Timms Pty Ltd v Combined Auctions Pty Ltd.
187 In that case the defendant company was set up as an auction house for pawnbrokers, and in response to the perceived threat of a takeover, the company inserted an article into its constitution which provided that if a member was not actively engaged in pawnbroking the company had the power to sell the member's shares. Young J held that as a result of Gambotto, such an expropriatory article was subject to special scrutiny and was only valid if the amendment was undertaken to prevent detriment to the company.
It was held that the amendment was not for a proper purpose and therefore not valid, for two reasons. First, one-third of the shareholders of the company were not currently involved in a pawnbroking business, suggesting that the amendment was not needed to protect the company. Second, the operation of the article was postponed for five years, also suggesting that the company was not facing an immediate threat.
Gambotto was also applied in Bundaberg Sugar Ltd v Isis Central Sugar Mill Co Ltd.
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The defendant, Isis Central Sugar Mill, carried on the business of sugar production. It was also a co-operative company for tax purposes, permitting the company to claim deductions for distributions paid to shareholders. Isis had amended its constitution in 1987 in order to comply with the co-operative tax status provisions of the income tax legislation by inserting a number of articles which gave the company power to forfeit and sell the shares of a member who ceased to supply sugar to the company.
The court held that the provisions of the company's constitution came within the principles of Gambotto in that the provisions allowed for the expropriation of the shares of the minority by the majority. However, the provisions of the constitution were not invalid as they had been introduced for a proper purpose. The defendant company had for many years enjoyed substantial taxation benefits by reason of it being a co-operative company for the purposes of the income tax laws. The company could lose its cooperative status and its valuable tax deductions if there were continued shareholdings by persons who did not supply sugar to the company. 
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There have, therefore, been a small number of cases directly applying Gambotto. However, as will be seen in the following sections, the overwhelming majority of cases have distinguished or limited the application of Gambotto.
B The Meaning of "Expropriation"
The breadth of the reach of Gambotto depends on the meaning of "expropriation", as the majority in Gambotto drew an important distinction between expropriatory and nonexpropriatory amendments. Only amendments to the constitution which involve the expropriation of a minority's shares, or valuable proprietary rights attaching to such shares, are subject to the stringent two-pronged test. Expropriation for the purposes of the principles in Gambotto includes not only the compulsory acquisition of the shares of the minority but also the extinction of the rights attached to the shares of the minority. 189 A narrow definition of expropriation would have the effect of limiting the application of Gambotto.
The starting point for an examination of this question is Heydon v NRMA Ltd. 190 One of the critical questions in that case was whether the demutualisation proposal involved an expropriation, to determine whether Gambotto applied to the demutualisation.
The court did not come to a unanimous view. Malcolm A-JA identified three key elements of the transaction which distinguished it from expropriation as that term was used in Gambotto. First, an expropriation necessarily involves an attempt by a majority to appropriate the shares of a minority. This was not the case with respect to the NRMA proposal, as there was no identified group of members who sought to take control of the companies. 191 Second, the proposal was expressly contemplated by NRMA's articles and the Corporations Law. 192 Finally, each member of NRMA had the option to remain a member of the restructured group and thus continue to participate and receive benefits from their status as a member.
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Ormiston A-JA held that Gambotto did not apply to a proposal where all members are treated equally and are provided with a choice to take up rights or options in exchange for the extinguishment of their membership rights. McPherson A-JA differed from the other judges. In his Honour's view, the fact that members of NRMA would receive something in return for the extinguishment of their rights did not prevent the proposal from involving an expropriation.
The majority view in Heydon was accepted in Arakella Pty Ltd v Paton, where Austin J held that Gambotto has no application "where the proposed amendment will replace all 26 interests with another species of property in a manner that treats the interest-holders equally, at any rate where (as here) there is no 'majority' voting block".
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In Re Australian Co-operative Foods Ltd, Santow J doubted the applicability of the Gambotto principles to a transaction which does not involve a takeover or aggrandisement, but is merely a restructure. 195 In Re Arrowfield Group Ltd, Cohen J distinguished Gambotto, including on the ground that there was no act of majority shareholders against a minority, and the action was not unfair. 196 Barrett J in Re Australand Holdings Ltd accepted the decisions of Malcolm A-JA and Ormiston A-JA in Heydon v NRMA Ltd and that of Austin J in Arakella, holding that there must be discrimination for Gambotto to apply, where a pre-existing and distinct majority uses its power to "dispense with or dispossess a minority".
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There are further examples of courts limiting the meaning of expropriation in the context of the principles in Gambotto. In Catto v Hampton Australia Ltd (in liq) (No 3), Bryson J said that the terms "elimination" and "expropriation" are inappropriate when sought to be applied to the concept of winding up: "where a company is wound up, the necessary result is that all shareholders are eliminated. Nothing is expropriated".
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In Schrapel v Coopers Brewery Ltd, 199 Lion Nathan acquired South Australia Brewing Co Ltd which held shares in Coopers. Disputes over various matters arose between Lion Nathan and Coopers, which were resolved by amending the constitution of Coopers. The amendments inserted a pre-emptive rights regime which provided that if a member proposed to transfer any shares, the shares had to be offered first to existing members, secondly to the Australian Mutual Provident Society and finally to Lion Nathan. The amendments also provided that Lion Nathan was deemed not to be a competitor of Coopers for the purposes of Article 143 which restricted competitors from being members in Coopers. These provisions were entrenched in the constitution but the entrenchment ceased if Lion Nathan experienced a change in control, which subsequently occurred.
As a result of the change in control, members of Coopers holding 5% of the voting shares requisitioned a meeting to consider resolutions deleting Lion Nathan's pre-emptive rights and its exemption from the "no competitor" provision. Finn J said "it is difficult to see that the proposed alteration is anything other than the taking of a step contemplated at the time the Lion Nathan rights were inserted in the Constitution of returning to the tight constraints on membership of the company which existed prior to Lion Nathan being given its rights". 200 This did not involve "an expropriation of a shareholder in a way discountenanced by Gambotto".
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C Expropriation in Accordance with Statutory Procedures
This section sets out the courts' approach to the applicability of Gambotto to other corporate reorganisation mechanisms and methods of compulsory acquisition where this is done in accordance with statutory procedures under the Corporations Act. The consistency of the courts is striking, holding that Gambotto is not relevant to these methods of compulsory acquisition.
Schemes of Arrangement
In Re NRMA Ltd (No 1) Santow J noted that the scheme of arrangement procedure involves an evaluation of the fairness of the proposal by the court as well as members' approval, and as a result Gambotto is not applicable.
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Subsequent decisions have confirmed that the statutory scheme of arrangement procedure contains adequate safeguards to ensure fairness which leave no room for the Gambotto principles to operate. 203 This is the case even where expropriation is involved. In Re GIO Australia Holdings Ltd, in response to the question whether a scheme can validly expropriate a member's shares in light of Gambotto, Santow J held that "it is clear that the High Court did not intend to preclude such compulsory acquisition as is provided for under schemes of arrangement or other such statutory regimes where fairness is appraised".
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2 Compulsory Acquisition Following a Takeover It was held in Village Roadshow Broadcasting Pty Ltd v Austereo Ltd that Gambotto is not applicable to the compulsory acquisition of shares following a takeover. 205 Similarly, in Peninsula Gold Pty Ltd v Australian Securities Commission, it was stated that in Chapter 6 of the corporations legislation, "the legislature has expressly addressed the balance between protecting the interests of minority shareholders … and promoting a company's ability to compulsorily acquire shares where it is in the best interests of the company to do so". 206 3 Compulsory Acquisition under Chapter 6A Chapter 6 of the corporations legislation was amended in 1999 to allow the compulsory acquisition of shares independently of a takeover. 207 In Arakella Pty Ltd v Paton, Austin J stated that as the majority in Gambotto made clear that the Gambotto principles did not apply to schemes of arrangement under s 411, or a compulsory acquisition after a takeover bid, it was clear that the Gambotto principles did not apply to Chapter 6A.2 which permits compulsory acquisition independently of a takeover bid.
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4 Selective Capital Reductions Writing shortly after the High Court delivered its judgment in Gambotto, one commentator flagged the possibility that the removal of the requirement to obtain court approval for selective capital reductions 209 would result in Gambotto being applicable to selective reductions. 210 The question was answered in subsequent cases which held that the amendments introduced by the Company Law Review Act 1998 (Cth) have ensured adequate protection for shareholders by requiring disclosure of all material information; that the capital reduction be fair and reasonable to the company's shareholders as a whole; and giving discontented shareholders the option of applying for relief pursuant to s 1324 of the Corporations Act. As a result, the Gambotto principles are left with no further work to do. 211 The NSW Court of Appeal in Winpar Holdings Ltd v Goldfields Kalgoorlie Ltd held that the selective capital reduction procedure provides a comprehensive procedure to ensure fairness, which is comparable although not identical to the Gambotto principles. The provisions impose both procedural and substantive fairness requirements and as the power to reduce capital is specifically provided for by s 256B it does not represent the taking of a power by the majority. Accordingly, "superadded Gambotto principles would be conflicting and confusing". 212 A similar approach was adopted in Re Albert Street Properties Ltd. 
Change of Company Type
Re NRMA Ltd (No 2) held that Gambotto is not applicable to changes of company type as Part 2B.7 "provides an express statutory regime for expropriation" which "leaves no room for Gambotto principles to operate independently".
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Liquidations Catto v Hampton Australia Ltd (in liq) (No 3)
215 is authority that Gambotto is not applicable to company liquidations, even when these are used as a de facto means of eliminating minority shareholders. Catto concerned the validity of a resolution authorising an in specie distribution to the majority shareholder of all of the company's assets other than some cash paid to minority shareholders. Vanstone J held that "where a company is wound up, the necessary result is that all shareholders are eliminated. Nothing is expropriated".
29
Section 491 of the Corporations Act specifically confers a right upon shareholders to move and vote in favour of a resolution to wind the company up. 217 Therefore, voting to wind up a company in accordance with s 491 is not analogous to an expropriation of shares by altering the constitution. 218 Vanstone J stated that the legislation already provided protection for shareholders against unfairness in a liquidation by imposing obligations on liquidators, and so there is no work for the Gambotto principles to do.
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Summary
Gambotto is not applicable to schemes of arrangement, compulsory acquisitions following a takeover, Chapter 6A.2 acquisitions, selective capital reductions, changes of company type and company liquidations as compulsory acquisition pursuant to these procedures is undertaken as part of a statutory procedure under the Corporations Act with protections afforded to those whose shares are to be acquired.
D Applicability of Gambotto to Other Structures and Entities
In addition to considering whether the Gambotto principles apply to expropriation by means of a statutory procedure, the courts have also had to consider whether the Gambotto principles apply to structures and entities other than companies.
Unit Trusts Hely J in Cachia v Westpac Financial Services Ltd
220 stated that the Gambotto principles are not applicable to unit trusts. Holding that there is a fundamental difference between a unit in a unit trust and a share in a company, he said that "Gambotto was a case concerning company law" and so the "rights and obligations of the trustee, the manager and unitholders" are not to be determined in accordance with company law principles, but by the law of trusts.
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In Arakella Pty Ltd v Paton, 222 Austin J also considered whether the Gambotto principles apply to unit trusts. 223 His Honour appeared to prefer the view that Gambotto was capable of wider application given the High Court had expressly formulated the principle 224 in accordance with the equitable fraud on a power doctrine, 225 and had rejected the "company law" formulation of fraud on the minority. 226 However, his Honour did not express a concluded view and in any case Gambotto did not apply as s 81 of the Trustee Act 1925 (NSW) (which allows the court to confer upon the trustee additional powers to deal with trust property) provided a sufficient mechanism for review of the fairness of the proposal.
In Re Australand Holdings Pty Ltd, 227 Barrett J held that sufficient safeguards existed in relation to a merger of a number of managed investment schemes, namely an approach to the court for judicial advice by the relevant schemes involved, which represented "a sufficient analogy with the safeguards in company law to which the majority referred in Gambotto".
228 Accordingly, Gambotto did not apply.
Campbell J and Barrett J in the Re Abacus Funds Management Ltd 229 decisions also questioned whether the Gambotto principles applied to unit trusts, but their Honours did not finally decide that question as there was no discrimination between members and sufficient safeguards existed. Therefore, the Gambotto principles did not apply.
Accordingly, although the question has not been conclusively decided, the courts have exhibited a reluctance to apply Gambotto to trust structures. This is significant given the growth of the managed funds industry as a vehicle for investment, as many managed investment schemes are structured as unit trusts. 232 it was held that the Gambotto principles apply to strata title bodies corporate, preventing resolutions and actions which are for the personal gain of one member at the expense of another. A special resolution of the body corporate transferring its interest in the common property to one proprietor was held to be a fraud on the minority and voidable in equity. A similar conclusion was reached by Santow J in Young v Owners S/P 3529. 233 However, in another case, 234 Simmonds J held that this did not extend to someone who had contracted to purchase a lot in a strata title plan but had not yet taken conveyance of that interest and so was not yet a member.
In Farrell v Royal King's Park Tennis Club (Inc),
236 the plaintiff submitted, relying in part on Gambotto, that protection from oppressive conduct was a fundamental principle of the law relating to corporations and should be implied into a contract between a body corporate (in this case, an incorporated association) and its members. Johnson J held that the Gambotto principles were not applicable to an incorporated association as Gambotto was a case under s 260 of the Corporations Law (the oppression remedy) . 237 This latter assertion is in fact incorrect, as Gambotto was decided under the equitable doctrine of fraud on a power. In that case several companies had entered into a joint venture agreement which stated that decisions in relation to certain matters had to be made by participants holding 75% of the total interests in the joint venture. An amendment to the agreement allowed for the expropriation of the interests of shareholders in the joint venture company in certain circumstances.
Bergin J at first instance held that Gambotto was not relevant to an assessment of the validity of resolutions passed pursuant to a power conferred by a joint venture agreement, although the doctrine of fraud on a power was relevant. 241 On appeal, the majority (Campbell JA and Young CJ in Eq) held that the principles in Gambotto did not apply to the amendment of the joint venture agreement. 242 The majority focused upon the fact that Gambotto was concerned with the amendment of a company's constitution. Hodgson JA, in dissent on this point, held that the principles in Gambotto did apply to the amendment of the joint venture agreement.
Summary
Although Gambotto involved a company limited by shares, the principles in that case have been held to apply to companies limited by guarantee and strata title bodies corporate. Generally, however, the courts have restricted Gambotto to its facts and declined to give it broader application.
VI LEGISLATIVE RESPONSES TO GAMBOTTO
Soon after Gambotto was decided, a number of governmental bodies and committees began considering responses to Gambotto, 243 with the federal government ultimately deciding to limit its effect. 244 This section reviews the legislative responses to Gambotto.
A CASAC Review of Compulsory Acquisitions In March 1994 the Legal Committee of the Companies and Securities Advisory
Committee initiated its review of compulsory acquisitions, 245 and the final report was published in January 1996 following the High Court's decision in Gambotto. 246 The report made numerous recommendations for reform of the compulsory acquisition and buy-out procedures contained in the Corporations Law.
The CASAC Report noted concerns that Gambotto may have more general application and have potentially adverse implications for the compulsory acquisition powers contained in the Corporations Law, in particular ss 414 and 701. 247 In response, the Committee recommended that Gambotto be confined to expropriations effected by amendments to the company constitution.
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The Committee also noted that the decision in Gambotto imposed substantial proper purpose, procedural and substantive fairness requirements on expropriations achieved by amendments to the constitution and considered whether these tests should be amended. 249 Significantly, the Committee did not propose that the Gambotto tests be added to or replaced insofar as they apply to expropriations effected by alteration of a company's constitution. 250 The Committee did not elaborate on its reasons for this recommendation.
The CASAC Report made various recommendations for amendments to the existing compulsory acquisition procedures. The Committee also recommended the introduction of a new compulsory acquisition power, 251 subsequently to be enacted in substantially the same form as Part 6A.2 of the Corporations Act. 252 The new procedure was recommended to enable controlling entities to achieve full ownership, ensure fair and equal treatment of minorities, and reduce greenmailing opportunities. 253 The new procedure undoubtedly was influenced by Gambotto. In particular, the Committee recommended that the Gambotto principles not apply to the new procedure and there be no proper purpose requirement. 254 This mechanism was designed to address directly Gambotto. facilitate the acquisition of the outstanding securities in a class by a person who holds 90% of the securities in that class. 255 The CLERP Paper proposed a compulsory acquisition procedure in similar terms to those proposed by CASAC. 256 When the CLERP Bill was introduced into the Commonwealth Parliament, the compulsory acquisition procedure generated controversy, 257 being "probably the most contentious issue in the Bill", 258 and with one member of the Opposition stating that the procedure was introduced to "placate vested interests". 259 Sections 677C(2) and 667AA (requiring the independent expert to be appointed by ASIC), both seeking to increase the safeguards attaching to the acquisition process, were introduced at the request of the Australian Democrats to facilitate the Bill's passage through the Senate. 260 While the Bill was under consideration a number of questions were referred to CASAC, which recommended among other things that no proper purpose requirement be introduced as this could give rise to protracted litigation given the decision in Gambotto. 261 2 Summary of the Operation of Part 6A.2 Part 6A.2 gives a person who has full beneficial interests in at least 90% of the securities in a class the power to acquire the remaining securities in that class within 6 months after that person becomes a 90% holder. 263 The 90% holder must pay cash consideration for the securities and pay the same amount for each security acquired. 264 The process is initiated by the 90% holder sending a compulsory acquisition notice to the holders of the remaining securities setting out the terms of the acquisition and other required information. 265 An independent expert's report must accompany the notice, obtained from an expert nominated by ASIC and stating the expert's opinion as to whether the terms of the acquisition give fair value for the securities together with the reasons for forming that 34 view. 266 The method for determining "fair value" for the purposes of Chapter 6A is contained in s 667C.
If securityholders holding at least 10% of the securities covered by the compulsory acquisition notice object to the acquisition, the 90% holder has the option to discontinue the acquisition or apply to the court for approval of the acquisition. 267 The only ground upon which approval may be withheld is an unfair price, for s 664F provides that if the 90% holder establishes to the court that the price is a fair price, the court must approve the acquisition.
3 The Purpose of Part 6A.2 Part 6A.2 was seen by some as an effective reversal of Gambotto. 268 However, it is more accurate to view Part 6A.2 as both providing for a new means of compulsory acquisition and limiting any broader application of Gambotto. The CLERP Paper stated that Part 6A.2 was introduced:
to ensure, in the interests of economic efficiency, that a person who acquires overwhelming ownership of a class of securities is able to achieve 100 per cent control of that class. This power would also help companies overcome any limitations on acquisitions flowing from the Gambotto decision.
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The legislative history reveals that it was the primary intention of the new provisions to discourage greenmailing. 270 The CLERP Explanatory Memorandum stated that one of the key reasons for introducing the compulsory acquisition power was to "discourage minority shareholders from demanding a price for their securities that is above a fair value (often referred to as 'greenmailing')". 271 However, it cannot be said that the introduction of Part 6A.2 was exclusively motivated by Gambotto, as the CASAC review of compulsory acquisitions was initiated prior to the High Court's decision in Gambotto, noting defects with the takeover provisions and canvassing reform options. 272 Indeed, its first proposal for a compulsory acquisition power was put forward in November 1994, prior to the decision in Gambotto. 273 Chapter 6A largely removed the impediments for entities seeking full ownership created by former s 701 of the Corporations Law, adopting "the utilitarian approach of facilitating the economic desires of the majority", subject to full disclosure to the been restructured, no court or tribunal could make an order reversing the issue of the shares. The legislation therefore was introduced and drafted in a manner that prevented the application of the Gambotto principles.
D Company Law Review Act
The selective reduction of capital provisions were substantially amended by the Company Law Review Act 1998 (Cth) which inserted Part 2J.1 into the Corporations Law. Reductions of capital continue to require shareholder approval, 285 but there is no longer a requirement that the reduction be authorised by the company's constitution, and court approval is no longer required. All material information relevant to the proposal must be disclosed to the shareholders. 286 Importantly, the Explanatory Memorandum expressly stated that the Gambotto principles will not apply: "the principles set out in Gambotto … do not apply to the expropriation of rights under this mechanism".
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E Evaluation
The legislative responses to Gambotto all evidence the same desire to confine Gambotto to its particular facts and not allow it to have a broader operation. The CASAC Report recommended that it be confined to its facts and Part 6A.2 was introduced partially to avoid potential problems with respect to compulsory acquisitions flowing from Gambotto.
VII CONCLUSION
As we have seen, the decision of the High Court in Gambotto proved to be very controversial. Some saw the decision as radically altering the balance of power in corporate law by granting minority shareholders extensive new powers to prevent the compulsory acquisition of their shares and thereby impeding commercial transactions that would benefit companies. There was also concern that the principles developed by the High Court for compulsory acquisition of shares undertaken by way of amendment of the corporate constitution would apply to other forms of compulsory acquisition, and corporate law more generally, again impeding many types of corporate transactions.
The High Court decision had the potential to have a significant influence on Australian corporate law and the way corporate transactions involving compulsory share acquisitions are conducted. In particular, Gambotto was considered in more than 50 subsequent judgments giving many judges the opportunity to extend the Gambotto principles into new areas. These subsequent judgments considered whether the principles in Gambotto should extend to compulsory share acquisitions undertaken as part of a scheme of arrangement, selective capital reduction, Chapter 6A acquisition or change of company type. Courts also considered whether the principles in Gambotto should extend to structures other than companies such as unit trusts. Almost uniformly, courts decided that the principles should not be extended. Parliament responded by enacting new 37 provisions in the corporations legislation facilitating the compulsory acquisition of shares.
For a short time the High Court decision did have a major impact. The decision led to the restructuring of one of the most significant corporate transactions underway at the time the High Court handed down its judgment -the demutualisation of NRMA. The decision was also influential in terms of the debate and the responses it generated. Ultimately, however, the impact of the decision has been restricted by courts and Parliament with the result that the decision has largely been confined to the factual situation that was before the High Court in Gambotto.
There are many unusual aspects of Gambotto. First, it is unusual for a High Court decision to raise so directly key issues going to the balance of power between majority and minority shareholders, including the rights attached to shares and the circumstances when these rights can be removed against the will of the holder of the shares. Second, it is unusual for a corporate law decision to receive such widespread discussion -both in the media and in the academic literature although this can be explained by the importance of the issues raised in the decision. Third, it is unusual for Parliaments, both at the Commonwealth and the State level, to legislate to restrict the application of a High Court decision -as occurred with Gambotto. Fourth, it is unusual for a High Court corporate law decision to be considered in so many subsequent judgments.
Our research indicates that the responses to Gambotto were largely negative. Initial commentary in the media and subsequent academic commentary was mostly critical with concerns expressed about the potential for the decision to impede commercial transactions of benefit to companies. These concerns also underpinned the response of Parliament. It is likely that the overwhelming reluctance of courts to extend the principles in Gambotto is explained at least in part by courts also sharing these concerns although in many of the subsequent decisions courts were able to point to statutory protections available to minority shareholders as a reason for not applying the principles in Gambotto to a range of commercial transactions involving the compulsory acquisition of shares. In summary, few of those who discussed and considered the decision in Gambotto liked it and through a variety of responses, a High Court decision that had the potential to have major implications for corporate law and commercial transactions has been so restricted by courts and Parliament that its influence is now very limited.
Finally, when we analyse Gambotto by placing it in the broader political context of the role of the High Court at the time of the decision, we see that Gambotto was decided when the High Court was in a period of unprecedented judicial activism. The court had undergone a significant transformation and saw itself as an agent for change, being less constrained by legal precedent, and delivering judgments that emphasised fairness and individual justice rather than certainty. Subsequently the High Court retreated from this judicial activism and our research documents similarities in how other courts restricted the application of Gambotto.
